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RECEPTION OF CONTRACTUAL CONSTRUCTIONS:
UNNAMED CONTRACTS

PEIENISA JOTOBIPHUX KOHCTPYKIIIN:
HEITOIMEHOBAHI KOHTPAKTHA

Abstract. The article is devoted to the study of contractual structures, which in Roman
private law acquired their most extensive development, study and development. It is concluded
that in Roman private law as a limitless source of civil norms and rules, the division of private law
contracts, which were called contracts, into four exhaustive groups was initiated according to the
criterion of the emergence of obligations: 1) by word (verbis); 2) by letter (litteris); 3) by thing
(re contrahitur obligatio) or 4) by consent (consensu). Taking into account the diversity of Roman
contracts, which were able to satisfy all the needs of economic Roman circulation, the Roman system
of contract law was conditioned by strict typification. It is noted that with the rapid development
of society, economic and business relations, new private law agreements appeared, which in their
essence did not fall under any group of the above-mentioned formal contracts. Over time, when
these agreements began to be protected at the praetorian level, they began to be called innominal
contracts. The principle of freedom of contract and the place of the theory of autonomy of will
are analyzed. Elements of freedom of contract are also highlighted. Special attention is paid to the
systematization of innominal contracts in Justinian’s Digests, which were divided into four groups
and the characteristics of the following types of innominal contracts: barter contract, valuation
contract, conditional gift contract, peace agreement, precarium. It is concluded that due to the ability
of jurisprudence, which through its efforts was able to clarify and disseminate new contractual
structures, and the efforts of the praetors, who provided actiones infactum, and also allowed general
means of protection - action civilis, innominal contracts gained their wide application and entered
the legal tradition of Rome. It is noted that they received their general name — non-nominal contracts
only in the Middle Ages, thanks to the careful study and reception by medieval lawyers of Roman
private law. It is concluded that European legal science was based on a received theoretical basis,
judicial practice, which developed due to the resolution of various cases, which passed through the
prism of deep legal analysis by Roman lawyers and were reflected in modern legislation and legal
theory of Ukraine.
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Anortanisi. CTaTTIO MPUCBSIYEHO JOCIIDKEHHIO TOTOBIPHUX KOHCTPYKIIiH, SIKi B pPUMCBKOMY
NIPUBAaTHOMY IpaBi HaOylM CBOTO HaWMacCIITAOHILIOrO PO3pOOJICHHS, BUBYCHHS Ta PO3BUTKY.
PoOuThCcs BHCHOBOK, III0O B PUMCHKOMY NPHBATHOMY TIpaBi, SIK OE3MEKHOMY JDKEpei IUBUTBHUX
HOPM 1 TipaBuII, OYyJI0 3aI0YaTKOBAHO PO3IO/LT MPUBATHONPABOBHUX JIOTOBOPIB, IO OTPUMAIIN HAa3BY
KOHTPAKTIB, HA YOTUPH BUUEPITHI TPYIIH 32 KPUTEPiEM BUHUKHEHHS 3000B’s13aHb: 1) cinoBoM (verbis);
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2) oyksoto (litteris); 3) piuuto (re contrahitur obligatio) a6o 4) 3romotro (consensu). 3 oIy HA Pi3-
HOMaHITHICTh PUMCHKHX JOTOBOPIB, sIKi OyJIM 37aTHI 33JI0BOJIBHUTH BCi MOTPEOH rOCIoAapChKoro
PUMCBKOTO 00iry, puMChbKa CHUCTEMa JIOTOBIPHOTO TpaBa Oyiia 00yMOBJICHA CYBOPOIO THUIII3aIlI€lO.
3a3Havya€eThCs, MO 3 OYPXJIMBUM PO3BUTKOM CYCHUIBCTBA, EKOHOMIYHHMX 1 TOCIIOIAPCHKUX 3B’ S3KiB
3’SIBIISUTHCST HOB1 MIPUBATHOMPABOBI YTOMIU, SKi 32 CBOEIO CYTTIO HE MiAMANaNH Mif KOAHY TPYyIy
HaBeJIeHNX BHIIEe (OPMATFHIX KOHTPAKTIB. [3 4acoM, KOJU IIi Yroau MOYal 3aXHIATUCS Ha TIpe-
TOPCHKOMY PiBHi, BOHHM CTaJIM Ha3uBaTucsa 0e31MEHHMMH KOHTpakTamu. [IpoaHanizoBaHO IPUHIIHUIT
CBOOOIM IOTOBOPY Ta MicIle Teopii aBTOHOMIT Boui. TakoX BUALJICHO €IEMEHTH CBOOOIH JIOTOBOPY.
Oco6nuBy yBary npuaijieHo cCUcTeMaTHu3allii HermoiMeHoBaHuX fAoroBopiB B Jurecrax KOcTtuniana,
SIK1 OyJIM PO3/IJICHI Ha YOTHPHU T'PYITH, Ta XapaKTEPUCTHUII TAKUX BUIIB IHHOMIHAJIbHUX KOHTPAKTIB,
SK-OT JIOTOBIp MiHH, OI[IHOYHUH JOTOBIp, JOTOBIp HapyBaHHS 3 YMOBOIO, MUPOBA yrojia, IpeKapii.
PoGuTbcst BUCHOBOK, IO 3aBISIKM CIIPOMOXKHOCTI FOPUCTIPYIICHITIT, SIKa CBOIMHU 3yCHIIISIMH 3MOTJIa
PO3’SICHUTHU Ta MOLIUPUTH HOBI JIOTOBIPHI KOHCTPYKIIi1, 1 3yCHUJUIAM MPETOPIB, sIKi HaJaBaIH actiones
infactum, a TakoXx JOITyCKaJH 1 3arajbHi 3aco0M 3axXUCTy — action civilis, iIHHOMiHaIbHI KOHTPAKTH
JCTaTi CBOTO IIMPOKOTO 3aCTOCYBAaHHS Ta BBIWILIM B MPaBOBY Tpaauiito Pumy. 3a3HadeHo, 1m0
CBOIO 3arajbHy Ha3By — HEMOIMEHOBHHUX JIOTOBOPIB — BOHU OTPHUMAIHU JIUIIE B CEPEIHbOBIUYI 3aB-
JSIKW PETENTBHOMY JIOCIHIKEHHIO Ta PelenIlii cepeJHbOBIYHUMH MPaBHUKAMHU PUMCBHKOTO MTPHUBAT-
HOTro npaBa. POOUTHCS BUCHOBOK, 1110 €BpOIEHChbKa MpaBOBa Hayka 0a3yBasiacsi Ha PELIMIIOBAHOMY
TEOPETUYHOMY MIJIPYHTI, CyAOBIM MPaKTUL, IO CKJIAnacs 3aBASKM BUPILICHHIO PI3HOMAaHITHUX
Ka3yciB, sIKi MPOUILTH Kpi3b MPU3MY TIIMOOKOTO MPABOBOTO aHaji3y 3 OOKY pUMCHKHX FOPUCTIB Ta
3HAUIILIN CBOE BiJOOpaKeHHS B Cy4aCHOMY 3aKOHOIABCTBI Ta MPaBOBIii Teopii YKpaiHu.

Kir04oBi cjioBa: HenmoiMeHOBaH1 JJOTOBOPH, TOTOBIPHE MIPABO, pELeMNIlis pUMCHKOTO MpHUBaT-
HOTO TpaBa, CBO0O/Ia I0TOBOPY, IHHOMIHAJIBHI KOHTPAKTH, IOTOBip MiHH, OI[IHOYHUI JJOTOBIp, 10TO-
BIp JIapyBaHHS 3 YMOBOIO, MUPOBA Yrojia, IpeKapiu.

Introduction. The contract is one of the oldest ways of interaction between
individuals. It was in Roman private law that the private law contract acquired its most
extensive development, study and development. In Roman private law, as a limitless
source of civil norms and rules, the division of private law contracts, which were
called contracts, into four exhaustive groups was initiated according to the criterion
of the emergence of obligations: 1) by word (verbis); 2) by letter (litteris); 3) by thing
(re contrahitur obligatio) or 4) by consent (consensu). The development of Roman
society in economic and business areas became a decisive element in the emergence of
new contractual structures. Thus, violating the strict prescription of the law regarding
the classification of contracts, civil legal relations went beyond the framework of
such classification, which became the impetus for the emergence of new contractual
structures, which were called in Roman private law - innominal contracts [1, p. 101].

Given the above, the choice of the topic of this study is explained by the fact that
the reception of Roman private law according to the Eurasian concept, as noted by
Kharitonov E.O., contradicts the logic of the natural development of Ukrainian law,
since it is characterized by European values, and not Eurasian, that is, the Soviet and
post-Soviet interpretation of the essence of civil law. Considering that it is contractual
legal relations that have fallen under the sights of the “hybrid war” in order to prevent
the European integration of Ukraine, the rights and interests of ordinary citizens are
violated every day. This has become a challenge for the legal community, the goal of
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which has become the fundamental need to find legal ways to overcome the “hybrid
war” with all its unlawful factors and consequences.

Materials and method. The issue of unnamed contracts, as well as the reception
of contractual structures, was the subject of scientific research by Bodnar T.V.,
Heinz R.M., Hrynko S.D., Dikovska I1.A., Makarchuk V.S., Pidoprihory O.A.,
Sholudko M. V., Kharytonova E.O. and others. The methodological basis of this article
1s the general scientific dialectical method, as well as special scientific methods of
historical, formal-legal, comparative-legal analysis.

Results. Freedom of contract in the civil law of states that have a democratic path
of development is the cornerstone of civil legal relations of citizens. Therefore, all
private law codes declare the autonomous will of participants in civil legal relations as
freedom of the contractual process, development of trade, economy and welfare of the
country as a whole. At the same time, taking into account that most civil agreements
are bilateral agreements, unlike unilateral transactions, where freedom of decision-
making depends on one person, the main requirement for bilateral and multilateral
contracts is the voluntary, mutually agreed expression of the will of each party,
which will ensure legitimacy and legality with its legal consequences. It is the theory
of autonomy of will that laid the foundation for freedom of contract, the essence
of which is that counterparties voluntarily assume obligations to fulfill the terms of
the contract. The balance of civil rights and obligations in the content of the contract
guarantees the consolidated will of its participants, expresses a stable agreement, trust,
and impartiality.

The principle of freedom of contract — the freedom to choose the subject of the
contract, its conditions, counterparties, rights and obligations of the parties is widely
used in the civil codes of European and other countries of the world. At the same
time, speaking of freedom of contract, it should be noted that such freedom cannot
be absolute, its existence is impossible without logical limits, which is a direct factor
of justice. As Voltaire noted: “The freedom of a person consists in his dependence
exclusively on the law.” Studies of European civil codes give grounds to state that
the freedom to choose counterparties and the terms of the contract are enshrined in
the Napoleonic Code, the Civil Codes of Italy (Article 1322), Spain (Article 1255),
Greece, Portugal, Belgium and Luxembourg, the Netherlands, the Austrian Civil
Code, etc. [2]. At the same time, in European codes, unlike the US jurisdiction, which
declares freedom of contract to be universally recognized and subject to precedential
judicial protection, certain restrictions on freedom of contract are clearly visible, for
example, compliance with public order, protection of a certain number of parties, etc.

As in most European civil codes, the principle of freedom of contract has found
its declaration in the Civil Code of Ukraine. Article 3 of the Civil Code of Ukraine
proclaims freedom of contract as one of the main principles of civil legislation. Part
1 of Article 6 of the Civil Code of Ukraine establishes the rule according to which
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participants in civil legal relations are granted the right to conclude contracts at their
own discretion in the absence of such contracts in civil legislation, provided that they
are consistent with the law, reasonable, good faith, fair, taking into account the analogy
of law and the analogy of law. In addition, elements of the principle of freedom of
contract are reflected in Articles 627 and 628 of the Civil Code of Ukraine, according
to which the parties are considered free in the procedure for concluding a civil law
contract, free in choosing counterparties, rights and obligations of the parties to the
contract, and also have the right to conclude contracts that bear the signs of different
contractual structures, the so-called mixed contracts.

As mentioned above, in Roman private law a closed system of contract law was
formed, which was impossible to change and supplement, and which was exhaustive in
nature. In connection with the inability to regulate the newest civil legal relations that
arose in multinational Rome, after a long time, judicial and theoretical analysis, Roman
lawyers proposed a new, fifth element of the contractual family, which received its
own name — Nova negotia (contractus innominati) — the sum of varieties of innominal
contracts. Roman lawyers, taking into account the legal nature of innominal contracts,
which were similar to real contracts, with the help of verbal plots distributed these
agreements according to four features. Thus, the contractual system of Rome was
represented by named contracts and unnamed contracts: 1) I give, so that you give (do
ut des); 2) I give, so that you do (do ut facias); 3) I do so that you give (facio ut des);
4) I do so that you do (facio ut facias). As researchers note, such a four-member group
was considered the system that Paul proposed.

It is worth noting that named contracts had a specific name, a special claim and
theoretical developments, while unnamed ones did not require either a special name
or a claim, and their legal characteristics were of a general nature. Thus, innominal
contracts, going beyond the limits of legalized contractual structures, and also not
falling under the protection of any of the existing claims, were understood by Roman
lawyers as agreements outside the claim - nuda pacta. Innominal contracts were
initially perceived as real contracts, since the emergence of the agreement coincided
with the fulfillment of the obligation, while before such fulfillment they, as was noted,
were considered nuda pacta. At the same time, in innominal contracts, unlike classical
real contracts, both parties were endowed with rights and obligations, in other words,
synalgam took place.

Innominal contracts gained their legal recognition due to the long-term use of
specific legal relations that had no legal significance and formality. The first mentions
of the use and recognition of new contractual structures occurred in the 1st century
AD. Subsequently, on the basis of constant litigation that arose in the process of
using new contractual structures, the praetorian community began to provide judicial
protection for the injured party in such legal relations by compensating for damages.
Due to the generally recognized principle according to which an obligation arises on
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the basis of any agreement that has a legal basis, the final consolidation of innominal
contracts occurred in the Justinian era by giving them legal force in the Digests.
Thus, it should be emphasized that in the law of Justinian there were no longer any
noticeable reservations for the prohibition of unnamed contracts, on the contrary, their
general recognition took place on a par with other contractual structures that were part
of the system of named contracts. The basis of such recognition was the sum of the
following factors, firstly, this is the formula according to which the agreement arises
on the basis of the performance of an obligation, if it does not contradict the law,
secondly, the possibility of applying both praetorian and general means of protection —
action civilis. Summarizing the above, it should be noted that the fact of recognition
by Roman private law of the phenomenon of new contractual structures — unnamed
contracts gave development and life to any extra-system private law agreements in
which one party fulfilled its obligation.

Roman lawyers noted the possible presence of two types of private law relations
in an innominal contractual structure, in which one element has legal precedence
over the other. It was at the level of the praetorian edict that the issue of choosing
a claim was resolved, which protected the interests of the injured party. In cases where
a dispute was considered, the subject of which was an action, the dominant position
of which had to be chosen, action prascriptis verbis was resorted to. Thus, innominal
contracts received a claim protection, in which the guilty party was forced to fulfill
the obligation arising on the basis of such a contract. For a party who duly fulfilled
the terms of the contract in Roman private law, as noted above, a special claim with
a proscription in the formula — action prascriptis verbis was granted by the praetorian
edict. Thus, in the Justinian era, according to researchers, the party that fulfilled the
obligation was given several types of claim protection to choose from: 1) a claim for
providing a reason that remained without appropriate satisfaction; 2) action prascriptis
verbis; 3) “right of repentance” — jus poenitendi, a claim for the refusal of the contract
by the party that fulfilled its obligations, although the other party intended to fulfill
the counter-obligation.

Innominal contracts were formed from an agreement between the parties,
the obligations under which were of a property nature and did not fall under
the scope of the contracts existing in Roman private law. It should be emphasized
that the common feature of each innominal contract was that it had the features and
conditions of a specific named contract. Such a contractual construction “I give, so
that you give” (do ut des) had the features of a classical contract of sale, while the
contractual construction “I give, so that you do” (do ut facias) was similar in content
to two classical contracts at once — a contract of sale and a contract of work. Innominal
contracts contained conditions in their content that were difficult to establish. At
the same time, any atypical agreement subsequently acquired its place in the group
of unnamed contracts. Researchers have attempted to provide relevant features to
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unnamed contracts, among which the main features were the presence of voluntary
consent of the parties to conclude a future contract, the presence of at least several
identical conditions with any named contracts, the need for one of the counterparties
to the contract to fulfill its obligations, as well as the possibility of applying general
claim protection for similar unnamed contracts to this contract.

As noted above, taking into account the favorite systematization of Roman
lawyers, various types of unnamed contracts in the Digests of Justinian were divided
into four groups. The main attention of researchers from among unnamed contracts was
paid to the characteristics of the following types of innominal contracts: a contract of
exchange, a contract of valuation, a contract of gift with a condition, a peace agreement,
a precarium (mainly a contract for receiving land for indefinite use) [3]. A precarium
(precarium) is an agreement under which one party transferred a thing for free use to
another party, without specifying the term for the return of the thing, which undertook
to return this thing at the first demand of the owner. Wealthy Roman citizens provided
aprecarium to dependents who had small means and were poorly provided for financially.
A precarium was a unilateral contract, since its conclusion depended solely on the will
of the patron — the person who provided a certain thing for use. The precarist, in turn,
had no obligations other than to return the thing upon first demand. According to the
research of Onofreychuk V.D., the precarium entered the ranks of anonymous contracts
thanks to the Justinian jurists. The conclusion of the precarium took place by agreement
of the counterparties in writing or through the so-called messenger. An interesting
fact, as Onofreychuk V.D. emphasizes, is that “a precarium could be a minor, which
contradicted the classical principles of Roman private law. If the precarium refused
to return the thing that was the subject of the contract voluntarily, the thing could be
returned in two ways: by means of physical force and by collecting a fine in the amount
of the value of the subject of the contract” [4].

Under the contract of barter, the first party transferred ownership of the thing
to the second party, who, in turn, transferred ownership of another thing of the same
value to the first party. The subject of this contract could be any things, except money.
The barter agreement was considered a real contract, since the fact of concluding the
contract was confirmed by the transfer of one of the goods to be exchanged. The party
that fulfilled its obligation and transferred its thing for exchange had the right to
protection, which gave the right to a counter-transfer of the thing by the other party or
the right to return the thing transferred for exchange. In cases of unfair possession of
a thing that was transferred to another party under the barter agreement, from which
it was then seized by a court decision, the barter agreement was recognized as not
concluded.

The next example of innominal contracts is the valuation contract (aestimatum),
under which Roman private law understood an anonymous real contract, under which
one party — the creditor — transferred to the other party — the debtor a thing determined
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by individual characteristics for sale for a fee agreed between them, and the debtor
had to return either this thing or its agreed fee. The debtor performed an intermediary
service in finding a buyer for the thing that was the subject of the valuation contract,
and instead of the remainder from the sale of the thing, he received a reward.

The subject of the valuation contract were things that were not removed from civil
circulation. A type of unnamed contracts was also considered a peace agreement, which
in classical times was not considered a separate contract, but served as the basis for
the implementation of other contracts. Transactio — amicable agreement — the parties’
refusal of mutual obligations in order to prevent the dispute from being considered in
court or for the early termination of the dispute consideration by the praetor, as well as
the termination of contractual relations by means of either concessions or a complete
waiver of the initial claim for remuneration.

The last anonymous contract should be defined as a donation contract with
a condition — donation sub modo — as a gratuitous transfer by the donor of his property
to the donee with the condition that the latter perform certain actions stipulated by
the contract. As a general rule, a donation contract with a condition was terminated in
the event of failure to fulfill the condition to perform a certain action.

Conclusions. Thus, thanks to the ability of jurisprudence, which through its
efforts was able to explain and disseminate new contractual structures, and the efforts
of the praetors, who provided actiones infactum, and also allowed general means
of protection — action civilis, innominal contracts gained their wide application and
entered the legal tradition of Rome. At the same time, one should not forget that new
contractual structures were consumed as abstract forms, since they did not have a clear
individuality. Therefore, they received their general name - non-nominal contracts only
in the Middle Ages, thanks to the careful study and reception by medieval lawyers of
Roman private law.

The influence of Roman private law on the formation and development of legal
culture, legislation, and jurisprudence cannot be estimated. It is a proven fact that
European legal science was based on a received theoretical basis, judicial practice,
which developed due to the resolution of various cases that passed through the prism
of deep legal analysis by Roman lawyers and were reflected in legislation and legal
theory. For many centuries, scientists from all over the world have been studying the
phenomenon of reception of Roman law, and what is fascinating, scientific research
continues even now.
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